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HIGH COURT FORI4 NO. (l) 2

IN THE COURT OF THE MUNSIFF, BISWANATH CHARIALI

Present: Tintina Devi Hazarika, A,l.S,

Munsiff,

Biswanath Chariali

29th day of luly, 2021

MONEY SUIT NO. 02 of 2019

Md. Dudul Ali

S/o Md. Aminulla Haque

R/O-Barabhuyan (Ghahi Muslim Gaon)

P.S.- Sootea

District- Biswanath, Assam .. ..Plaintiff

Sri Nilamoni Gohain

S/o Sri Dilip Gohain

R/O- Gereki

P.S.- Sootea

District- Biswanath, Assam ....,Defendant

This is a suit for recoverv of Rs 8o,0oo/- (Rupees Eighty Thousand) only'

And the suit came up for final hearing on 29 07,2021in presence of following advocates:-

For the Plaintiff : Parash Hazarika, Tushar Borah

For the Defendant : Thaqeswar Baruah, Debapriya Basu
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JUDGMENT

The case of the Plaintiff :

Case of the plaintiff in substance is that plaintiff and defendant having cordial

relationship, the defendant approached the plaintiff seeking a loan amounting to Rs. 80,

000/- (Rupees Eighty Thousand) only for a duration of three months. The Plaintiff

agreed to lend the said sum and accordingly gave Rs. 80,000/- (Rupees Eighty

Thousand) only to the deFendant. The defendant acknowledged the receipt by executing

a non-judicial stamp paper of Rs, 50/- (Rupees Fifty) only on the very day ie.

17.07.2021in presence of three witnesses. That as per agreement dated 17.07 2021 the

defendant agreed to repay the total loan amount Rs. 80,000/- (Rupees Eighty

Thousand) only after the expiry of three months time from 17.07.2021.

That though the plaintiff on different occasions verbally requested the defendant to

repay the borrowed amount as agreed vide agreement dated 17.07 2021, but the

defendant did not pay any heed and as such the instant suit has been filed for

realization of Rs. 80,000/- (Rupees Eighty Thousand) only with interest.

That the defendant is legally bound to repay the said amount of Rs. 80,000/- (Rupees

Eighty Thousand) only to the plaintiff. That the plaintiff in view of the above facts and

circumstances has been compelled to institute the instant suit against the defendant for

recovery of amount of Rs. 80,000/- (Rupees Eighty Thousand) only from the defendant

along with interest on the said claimed amount from 17.07.2021 till realization.

On receiving summons, defendant appeared and contested the suit by flling written

statement both in law and facts.

The case of the Defendant

5. The defendant with the plea of non-maintainability, concealment of material and actual

facts etc. denied the entire contentions of the plaintiff's version and further pleaded that

there was no agreement of loan was executed betlveen the plaintiff and defendant,

plaintiff never paid Rs. 80,000/- (Rupees Eighty Thousand) only to the defendant.

Accordingly, defendant prayed to dismiss the suit.
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ISSUES

Upon the above said pleadings and after hearing learned advocates of both sides' the

learned predecessor in office framed the following isstles for decision and discussions:

i. Whether there is any cause of action for this suit?

ii. Whether the defendant took an amount of Rs 80,000/- (Rupees Eighty

Thousand) only from the plaintiff as loan vide a written agreement or

hand note over non-judi€ial stamp paper dated 17 07 2021?

iii. Whether the defendant failed to €omply with the terms of the agreement

and did not repay the loan amount within three months from the date of

execution of the agreement?

iv. Whether the plaintiff is entitled to a decree as prayed for?

v. What other relief(s), the parties are entitled to?

The plaintiff to prove his case examined three witnesses and adduced both oral as well

as documentary forms of evidences Per contra, the defendant side did not adduce any

evidence in support of his Pleas,

This Court has gone through the evidence on record including the documents relied on

and also heard the arguments of learned counsel of both sides

EVIDENCE ADDUCED BY THE PLAINTIFF

The plaintiff examined himself as PW.1 and submitted his evidence'in-chief through

affidavit supporting and reproducing the entire contents of the plaint PW'1 in his

evidenceonaffldavitoathreiteratedtheavermentsmadeintheplaintandexhibitedthe

following documents:

L

ii.

iii.

Exhibit 1 | Written agreement or hand note dated 17.07 2017

Exhibit 1(1): Signature of the defendant

Exhibit 1(2): Signature of witness Lakhi Gogoi Baruah

Exhibit 1(3): Signature of witness thanu Begum

Exhibit 1(4): Signature of witness Momi Begum

10.P.W,1 in his cross-examination deposed that he has flled the case against Nilamoni

Gohain for recovery of Rs, 80,O0Ot (Rupees Eighty Thousand) only That at the same
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time he had given money to the tune of Rs. 20,000/- (Rupees Twenty Thousand) only

and Rs. 60,000/- (Rupees Sixty Thousand) only to the Defendant. That in Exhibit 1

17,07.2021 and Serial no. 1670 is mentioned but there is no mention of the name of the

person who purchased the stamp paper. P.W.1 went on to state that the scribe or writer

of the document was Khalilul Rahman and that he had expired. P.W.1 avowed of not

being a money lender by profession. It was acknowledged by the prosecution witness

no. 1 that he could make out that the handwriting pertaining to the flgure Rs. 20,000/-

(Rupees Twenty Thousand) only plus Rs, 60,000/- (Rupees Sixty lhousand) only

(written in vernacular) is different from the rest of the writing in the said document

dated 17.07.2021. P.W.1 testified P.W.2 to be his wife and P.W.3 to be his sister,

11. P.W.1 went on to state that the document on the basis of which the money was handed

over to the defendant was written in his house at about 10:00 a.m. That at that point of

time, Lakhi Gogoi Barua, Bhanu Begum and l4omi Begum were present at his house.

P.W.1 affirmed that it is not cited in the said agreement that it has been prepared by

both sides and the same is not a reqistered document. P.W.l went on to state that

Exhibit no, 1 does not incorporate the address of the witnesses. It was further testified

by P.W.1 that no demand notice was issued by him to the defendant. That he had

visited the defendant about ten times seeking the aforesaid borrowed money.

12. P.W.2 supported the version of the plaintiff by reproducing the contentions of the

plaintiff in his evidence-in-chief. She in her cross-examination deposed that the instant

suit was filed by her husband. This suit was flled against Nilamoni Gohain to whom the

plaintiff had given a sum of Rs. 80,000/- (Rupees Eighty Thousand) only in pursuance of

an agreement daled 17.07.2017. The said document was written by Khalilul Rahman,

now deceased. lt was noted in the stamp paper as Rs. 20,000/- (Rupees Twenty

Thousand) only plus Rs. 60,000/- (Rupees Sixty Thousand) only (in vernacular). P.W.2

went on to state the denominations of the currency notes given by the plaintiff to the

defendant and affirmed her inability to re€all the number of notes given. That the said

agreement was not registered.

13. P.W.3 submitted in her evidence-in-chief through affidavit by reproducing the contents

of the plaint. On beang cross examined, P.W.3 stated that she stood as a witness when

the defendant took money from the plaintiff. That she had read the agreement dated

17.07.2017 between 10:00 am to 11 am. [t was averred by P.W.1 that handwritings in
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the agreement are different and it did not bear the signature of the scribe, Khalilur

Rahman. It was affirmed by P.W.3 that as the evidence on alfldavit was written in

English she did not know its contents and did not as to why the. date 18.10.17 was

mentioned in the affidavit.

DISCUSSION. DECISIONS AND REASONS FOR SUCH DECISION

Issue No. (i):

The plaintiff has filed the suit claiming brought instant lawsuit against the defendant for

recovery of Rs. 80,000/- (Rupees Eighty Thousand) only contending that on 17.07.2017

defendant received an amount of Rs. 80,000/- (Rupees Eighty Thousand) only from the

plaintiff in presence of witnesses. Per contra, the defendant denied the entire

contentions of the plaintiff by filing written statement and prayed to dismiss the suit. It

is seen that the facts asserted by the plaintiff subsequently denied by the defendant and

such assertions and denials give rise of bundle of facts. Considering the assertion and

denials arising from the pleadings of both the sides, this Court finds this suit has cause

of action.

Accordingly, issue no.1 is answered in the affirmative and in favour of the plaintiff.

Issue No. (ii) and (iii)l
16. In order to achieve brevity, I shall discuss and decide the aforesaid issues together. The

plaintiff in his evidence stated that by executing Exhibit 1 being hand note the defendant

received Rs. 80,000/- (Rupees Eighty Thousand) only from him. He stated further that

Exhibit 1(1) is the signature of defendant. A close scrutiny of the Exhibit lmakes it

evident that the defendant borrowed a sum of Rs. 80,000/- (Rupees Eighty Thousand)

only from the plaintiff on 17.07.2017 and promised to repay the same after 3 months.

The P.W.1 proved the signatures of the defendant on the said do€ument as the Exhibit

1( 1).

17.The P.W.1 was extensively cross-examined by the defendant. On beinq so cross-

examined, the Pw-lstated that the scribe or writer of the Exhibit t had expired and the

said document did not bear the address of the witnesses, He admitted that he did issue

any demand notice to the deFendant but made several verbal requests to the defendant
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asking the latter to return the borrowed said sum. It was also admitted by P W l that

the contents of the Exhibit 1 with respect to the loan amount were written in different

handwritinqs.

18. From a careful evaluation of the oral testimony o'f the P.W.t, it is manifest that the

defendant could not shake his credit. Also the admission of P.W 1 that the contents of

the Exhibit 1 were written in different handwritings would not per se indicate that it was

fabricated or forged. The defendant never specifically disputed his signatures on the

Exhibit 1 in his written statement nor was any suggestion put to the PW-1 with regard to

the signature of the defendant on the Exhibit 1.Upon perusal of Exhibit 1 there remains

no doubt that the defendant took a loan of Rs 80,000/- (Rupees Eighty Thousand) only

from the plaintiff on 17,07.2017 and promised to repay the same after 3 years months

and that the Exhibit 1 was issued by him to repay the said loan.

19. Now coming to evidence adduce by P W 2 it is seen that she had stated in her

examination-in-chief on affidavit that while taking the loan, the defendant executed a

hand note in favour of the plaintiff in presence of three persons that included her' on

being cross-examined, the P.W.2 stated that the plaintiff is her husband. P'w.2 stated

the denominations of currency notes given to the defendant by the plaintiff but avowed

her inability to recall the number of notes handed over. Thereafter it is seen that P W 3

testified to have no knowledge of the contents of Exhibit 1, the same being written in

English.

20. The defendant speciFically pleaded in his written statement that the Exhibit t hand note

submitted by the plaintiff was fraudulent and manufactured Hence, the onus of proving

the same undoubtedly rests on the defendant. In this €ontext, this Court would like to

rely on a decision of the Hon'ble Supreme Court in Anil Rishi v. Gurbaksh Singh, (2006)

5 SCC 558 wherein it has been held that:

"8. The initial burden of proof would be on the plaintiff in view of Section

101 of the Eviden€e Act, which reads as under:

"101. Burden of proof- whoever desires anY court to

give judgment as to any legal right or liability dependent

on the existence of facts which he asserts, must prove

that those facts exist.
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When a person is bound to prove the existence of

any fact, it is said that the burden of proof lies on that

person."

9. In terms of the said provision, the burden of proving the fact rests on

the party who substantially asserts the affirmative issues and not the

party who denies it."

In the instant case, the defendant led no evidence to discharge his onus. Hence, the

evidence adduced by the plaintiff could not be disproved.

In view of the above dis€ussions, this Court is of the opinion that the defendant took a

loan of Rs. 80,000/- (Rupees Eighty Thousand) only by executing the Exhibit l with a

promise to repay the same to him after a period of three months with efFect from

17.07.2017. And that the defendant failed to comply with the terms of the agreement

and did not repay the loan amount within three months from the date of execution of

the agreement despite repeated demands being made by the plaintiff.

In the result, the issue Nos. (iii) and (iv) are decided in the affirmative and in favour of

the plaintiff.

Issue No. (iv) and (v)

Accordingly, in view of the findings and decisions on the foregoing issues, the court is of

the considered opinion that the plaintiff is entitled to a decree with the following reliefs:

a. A decree declaring that the plaintiff has right to get back his money from the

defendant on the strength of the agreement or hand note executed on

17.07.2017 in fa\out of the plaintiff.

b. tnterest at rate of 6010 (six percent) per annum on the principal amount of Rs.

80,000/- (Rupees Eighty Thousand) only from the date of institution of the suit

till the realization of the same.

c. And in the event of default of the defendant to pay the said money mentioned

hereinabove, a decree for attachment of the immovable property of the

defendant available within the jurisdiction of this Court.

d. A decree for costs of the suit.
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ORDER

24. As a result of the foregoing discussions and decisions, the suit of the plaintiff succeeds

and it is hereby decreed on contest with the followlng reliefs:

a. A decree declaring that the plaintiff has right to get back his money from the

defendant on the strength of the agreement or hand note executed on

17.07.2017 in favour of the plaintiff.

b. Interest at rate of 60/0 (six percent) per annum on the principal amount of Rs.

80,000/- (Rupees Eighty Thousand) only from the date of institution of the suit
till the realization of the same.

c. And in the event of default of the defendant to pay the said money mentioned

hereinabove, a decree for attachment of the immovable property of the

defendant available within the jurisdiction of this Court.

d. A decree for costs of the suit.

25. Prepare a decree accordingly.

26. The suit is disposed of accordingly.

Given under my hand and seal of this court on this 29th day of luly, 2021.
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Munsiff,
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APPENDIX

PLAINNFF WIINESSES

P.W.1 : Dudul Ali

P.W.2 : lYomi Begum

P.W.3 : Bhanu Begum

PLAINTIFF EXHIBITS

Exhibit 1

Exhibit 1( 1)

Exhibit 1(2)

Exhibit 1(3)

Exhibit 1(4)

DEFENDANT WTTNESSES : NONC

DEFENDANT EXHIBITS : NIL

Written agreement or hand note dated 17.07.2017

Signature of the defendant

Siqnature of witness Lakhi Gogoi Baruah

Signature of witness Bhanu Begum

Signature of witness Momi Begum
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